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The Financial Sector Conduct Authority (“FSCA”) has issued a 

Guidance No�ce, dated 14 June 2019, on investment and asset 

sustainability. 

WHAT IS A GUIDANCE NOTICE?

A Guidance No�ce may be issued by the FSCA under the Financial 

Sector Regula�on Act. A Guidance No�ce is not binding and it is not 

legisla�on, it is guidance. The subject ma�er of a Guidance No�ce is 

a financial sector law, in this case, the Pension Funds Act.  

WHAT IS THE GUIDANCE NOTICE ABOUT?

The Guidance No�ce refers to Regula�on 28 to the Pension Funds Act 

(“Regula�on 28”) which has certain requirements around sustainable 

investments and then provides guidance to boards of funds about 

sustainability of investments and assets, par�cularly around risk 

management, investment policy, repor�ng and communica�on.

This Guidance No�ce is not about prescribing how boards must go 

about ensuring sustainability of assets, but is more about providing 

guidance around the FSCA's expecta�ons of certain regulatory 

requirements related to:

Ÿ the content of the investment policy statement;

Ÿ risk management;

Ÿ communica�on; and 

Ÿ repor�ng. 

WHAT IS “SUSTAINABILITY”?

Sustainability is all about inves�ng in investments and assets that 

meet the needs of the present but don't compromise the ability of 

future genera�ons to meet their own needs. It's about having a long 

term and broader focus and requires funds to consider factors 

rela�ng to the changing environment, society and culture. In the 

long term, sustainability is about good business, such as reducing 

cost, reducing risk and safeguarding the environment and 

community in which funds operate. Sustainability is especially 

important for funds as they have a long term focus. 

 

The Guidance No�ce defines sustainability like this:

“sustainability” means the ability of an entity to conduct its business in 
a manner that primarily meets existing needs without compromising 
the ability of future generations to meet their needs. Conducting 
business sustainability includes managing the interaction of the 
business with the environment,  the society and the economy in which 
it operates towards a better long-term outcome. Evaluating the 
sustainability of the business of an entity includes the consideration of 
ecomonic factors and ESG factors. The “sustainability of an asset” 
implies the sustainability of the entity giving rise to the underlying 
value of the asset. “Sustainable” has a meaning consistent with this.
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WHAT IS “ESG”?

Sustainability involves looking at inves�ng through a lens of 

environmental, social and governance factors. These factors 

may include, for example: 

Ÿ Environment: climate change, carbon emissions, energy 

efficiency, water, pollu�on, use of natural resources, clean 

energy and technologies and waste management.

Ÿ Social: labour rela�ons, diversity, workplace health and 

safety, human rights, child labour, working condi�ons, 

community and stakeholder rela�ons.

Ÿ Governance: business ethics, board diversity, corrup�on and 

bribery, an�-money laundering, transparency of company 

management and repor�ng, business ethics, an�-

compe��ve behaviour, remunera�on policy and board 

structure.

ESG factors would also include factors rela�ng to the 

advancement of broad based black economic empowerment. 

The Guidance No�ce defines “ESG” like this:

“ESG factors” means environmental, social and governance 
factors. In the South African context, and specifically in respect of 
assets located in South Africa, these factors include, but is not 
limited to, the manner in which broad based black economic 
empowerment is advanced.

WHAT DOES REGULATION 28 TO THE PENSION FUNDS ACT 

REQUIRE ABOUT SUSTAINABILITY?

Regula�on 28 already contains sustainability provisions and 

requires the following of funds:

Ÿ give appropriate considera�on to any factor which may 

materially affect the sustainable long-term performance of a 

fund's assets, including ESG – this applies across all asset 

categories - which promotes the interests of the fund in a 

stable and transparent environment; 

Ÿ consider ESG factors before inves�ng in an asset;

Ÿ invest responsibly based on a long-term, risk aligned and 

liability-driven investment philosophy; and 

Ÿ have an investment policy statement in place.

WHAT DOES THE FSCA WANT US TO INCLUDE IN THE FUND'S 

INVESTMENT POLICY STATEMENT (“IPS”)?

Sustainability of fund assets is a key factor that must inform the 

fund's IPS.

The fund's IPS must include (to comply with Regula�on 28) how 

its general investment philosophy and objec�ves seeks to 

ensure sustainability of assets, including (but not limited to) the 

following four requirements:

a. date IPS was approved and who approved it;

b. how o�en the IPS is reviewed;

c. how the fund will monitor and evaluate the ongoing 

sustainability of its assets or those it intends acquiring. This 

must include the extent to which ESG factors have been 

considered and the poten�al impact of ESG factors on the 

assets; and

d. the fund's ac�ve ownership policy.

What is ac�ve ownership?

This is about being ac�ve with respect to the fund's assets (e.g. 

company shares) and iden�fying possible sustainability issues 

related to the assets, engaging with the asset if possible and 

par�cipa�ng at shareholder/owner mee�ngs, including vo�ng. 

The Guidance No�ce defines “ac�ve ownership” like this:

“active ownership” subject to section 19(5D) of the Act, means the 
prudent fulfilment of responsibilities relating to the ownership of, 
or an interest in an asset. These responsibilities include, but are 
not limited to:
(a)  guidelines to be applied for the identification of 

sustainability concerns in that asset;
(b) mechanisms of intervention and engagement with the 

responsible person in respect of the asset when concerns 
have been identified and the means of escalation of 
activities as a holder or owner of that asset. If these 
concerns cannot be resolved; and

(c)  voting at meetings of shareholders. owners or holders of an 
asset, including the criteria that are used to reach voting 
decisions and the methodology for recording voting.

In addi�on to the IPS being required to include the above 

requirements, the fund must ensure that the IPS states that 

these requirements (to the extent applicable) will be reflected in 

the fund's investment mandates. In our view, this is so that 

there is alignment between the fund's sustainability objec�ves 

and the investment managers' objec�ves and there is clear 

guidance that coincides with the fund's ESG goals,

The FSCA goes on to state that where a fund holds assets that 

limit the applica�on of ESG factors, sustainability criteria or the 

full applica�on of an ac�ve ownership policy, the IPS must then 

include:

Ÿ the reasons why this limita�on is to the advantage of the 

fund and members; OR

Ÿ set out the remedial ac�on the fund has taken, or will take, to 

set the posi�on right, OR
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Ÿ where no remedial ac�on is being taken, the fund must set 

out the reasons for that. 

All the IPS requirements set out in this sec�on, we have referred 

to below as “IPS Requirements”.

WHAT DOES THE FSCA WANT US TO DISCLOSE?

The Guidance No�ce includes a sec�on on disclosure and 

provision of informa�on to ensure funds are transparent and 

accountable about sustainability as well as treat members fairly. 

The FSCA wants to see the fund be transparent about 

sustainability to all its stakeholders. 

The FSCA would like to see that funds take the following ac�on:

a. the IPS (or abridged version) should be available on request 

at no cost to members and the par�cipa�ng employer;

b. if an abridged version is provided, this is acceptable if it only 

relates to the assets of a relevant category of member and 

includes the IPS Requirements in rela�on to those assets;

c. the IPS, including the IPS Requirements must be made 

available on the fund's website, the principle being that the 

IPS must be available to anyone;

d. at least, annually the fund must provide a copy of the IPS 

(and any changes to it) to its stakeholders or tell them that it 

is available on the website. The Guidance No�ce also says 

that where the par�cipa�ng employer has informed the 

fund of a representa�ve union  then this communica�on 

should be preferably addressed to the union.

WHAT REPORTING DOES THE FUND HAVE TO DO TO THE FSCA 

AND MEMBERS ABOUT THIS GUIDANCE NOTICE?

The FSCA wants funds to report to it and members on the extent 

to which their IPS reflect the Guidance No�ce. So, when a fund 

dra�s its financial statements and its annual report to members, 

or any other communica�on to members where it would be 

appropriate to include the informa�on, it should include details 

on the following:

a. how its IPS reflects ma�ers in the Guidance No�ce; and

b. any significant changes in the IPS for the repor�ng period 

including any changes in the IPS Requirements.

The fund's financial statements should also include, by note, 

where possible:

a. confirma�on that every member who requested the IPS, 

received the IPS;

b. confirma�on of any changes to the IPS from the previous 

year, including any changes to the IPS Requirements (which 

looks very similar to (b) above but is missing the word 

“significant”); and

c. assets held in compliance with this Guidance No�ce, the 

value of these assets and the class of assets as per Annexure 

B to Schedule I of the prescribed financial statements.

There is more coming….

This won't be the last regulatory word that we hear about 

sustainability and ESG, as there are many groups and 

organisa�ons, including government, working on it. So, we 

expect a ramp-up in requirements and expecta�ons around 

prac�cal applica�on and implementa�on. 

FSCA: GUIDANCE NOTICE – SUSTAINABILITY OF INVESTMENTS AND ASSETS IN THE CONTEXT OF A RETIREMENT FUND'S INVESTMENT POLICY STATEMENT


	Page 1
	Page 2
	Page 3

