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WHERE AN EMPLOYEE HAS BEEN INCORRECTLY PERMITTED TO JOIN A RETIREMENT FUND
Ÿ
Ÿ

Are they a member; and
May that person lodge a complaint with the Pension
Funds Adjudicator?

On 14 March 2022, the Cons tu onal Court gave judgment
in the ma er of Municipal Employees Pension Fund and
Another v Mongwaketse and Another (CCT 34/21) [2022]
ZACC 9. The court considered, among other things:
Ÿ The deﬁni on of “complaint” and “complainant”, as
envisaged in the Pension Funds Act (the Act). Where
there is a purported admission of an ineligible
employee to membership of a re rement Fund, is such
a person a “complainant” as envisaged in the Act?
Ÿ Whether the person purportedly admi ed to
membership incorrectly was a member of the Fund or
whether they should be refunded their contribu ons.
The par es to the ma er were the Municipal Employees
Pension Fund (the Fund) and Ms. Mongwaketse (Ms M).
Background
Ms M’s employment with the Ngaka Modiri Molema
District Municipality (Municipality) as its chief audit
execu ve began in 2012. Her employment contract was for
a ﬁxed term of ﬁve years, at the end of which the contract
could poten ally be renewed.

Ms M understood that she was en tled to become a
member of the Fund and the par es signed an applica on
form for her membership of the Fund. In accordance with
the Fund’s rules, the form speciﬁed that the contribu ons
payable by her and the Municipality would be 7.5% and
22% respec vely of her monthly pensionable emoluments.
Given that Ms M’s remunera on package was inclusive of
all beneﬁts, the Municipality deducted from her monthly
remunera on, and paid to the Fund, contribu ons
equa ng to 7.5% and 22%. In November 2014 she received
a beneﬁt statement indica ng that, upon withdrawal from
the Fund, her beneﬁt would be calculated only with
reference to the 7.5% contribu ons. Upon querying this,
she learnt that the Fund’s rules did not en tle ﬁxed-term
employees to be members.
In September 2015 the Municipality no ﬁed the Fund that
all contribu ons in respect of Ms M’s purported
membership had been made by her alone and that her
joining the Fund had been an error. The Municipality asked
that she be withdrawn from the Fund and that all
contribu ons be refunded to her with interest. The last
contribu ons in respect of her purported membership
were paid in September 2015.
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THE FUND’S RULES
Ÿ

Withdrawal rule: a member is en tled to the amount of
her contribu ons plus interest at the rate determined
by the Fund’s management commi ee, mul plied by
1.5.

Ÿ

Clause 24 of the Fund’s rules deals with qualiﬁca on for
membership. With some provisos, any person who
becomes an “employee” has an elec on to become a
member of the Fund.

Ÿ

Clause 1 deﬁnes “employee” as a person employed by
the employer, excluding certain classes of employees.

Ÿ

One excluded class is “a person who is employed partme or for a limited period”.

purported membership had been met out of her salary.
The Fund should thus refund to her the total amount of all
contribu ons, including those deemed to have been made
by the Municipality, because the Fund had not been
en tled to receive the contribu ons. The total amount of
the contribu ons was R856 489.94. However, to avoid
undue enrichment to Ms M, the Fund should deduct the
amount already paid to her.
APPEAL TO THE CONSTITUTIONAL COURT
The Fund unsuccessfully took the ma er on appeal to
the High Court, subsequently to the Supreme Court of
Appeal and lastly, to the Cons tu onal Court. The
Cons tu onal Court considered several aspects of the

THE FUND’S VIEW: MS M WAS A MEMBER
The Fund refused to refund the contribu ons, insis ng that
Ms M had become a member of the Fund. Ms M’s
employment with the Municipality then terminated at the
end of January 2017 and was not renewed. In February
2017 the Municipality submi ed a termina on of service
form to the Fund.

case in order to arrive at its ﬁnal decision –
Did Ms M become a member of the Fund?
Clause 24 of the Fund’s rules deals with qualiﬁca on for
membership. Any person who becomes an “employee”
(on or a er 1 January 1994) has an elec on to become a
member of the Fund (or of another speciﬁed fund)

On 8 June 2017 the Fund paid Ms M R237 422.67,
supposedly as her net withdrawal beneﬁt in terms of the
rules, a er deduc ng R133 606.51 for income tax. The
gross amount of R371 129.18 was calculated in terms of
clause 37(1)(b) (discussed below) and applied only to the
7.5% contribu ons.

depending on the me-frame within which the person
became an “employee”. The word “member” is deﬁned
in clause 1 of the rules as “a person who is or becomes a
member of the [Fund] in terms of [clause] 24”. Clause 1
deﬁnes “employee” as a person employed by a local
authority, excluding certain classes of employees. One
excluded class is “a person who is employed part- me or

MS M’S COMPLAINT TO THE PENSION FUNDS
ADJUDICATOR (THE ADJUDICATOR)

for a limited period”.

Ms M requested the Adjudicator to order the Fund to pay
her total contribu ons (i.e. 7.5% + 22%) × 1.5 plus 22%
mora interest. She quan ﬁed her claim with reference to
the Fund’s withdrawal rule (see above). However, the
contribu ons contemplated in the withdrawal rule are the
contribu ons made by the member, that is the 7.5%
contribu ons, whereas Ms M sought to apply the formula
to the en rety of the contribu ons, that is 29.5%.

The Fund argued that because of the renewal op on in
Ms M's employment contract, it cannot be said that she
was employed for a limited period. In rejec ng this
argument, the Court stated –
“I agree, however, with the High Court's rejec on of the
[Fund's] reliance on the renewal clause. The High Court
said that a renewal was not a given; and that even if a
renewal took place, there was no implica on that the

ADJUDICATOR DETERMINATION

renewal clause would be part of the renewed

The Adjudicator found that Ms M had not met the criteria
for membership of the Fund, had not become a member,
and was not bound by the Fund’s rules. The Adjudicator
recognised that, factually, all contribu ons in respect of her

contract…… If the contract was renewed for a ﬁxed term,
she would then be employed afresh for a new “limited
period””.
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The court stated that Ms M was not eligible for
membership of the Fund, the Fund did not have the
power to admit her as a member and her purported
membership was a nullity.
The Fund argued that although only persons falling
within the deﬁni on of “employee” have the right to
elect to become members of the Fund, the management
commi ee has a discre on to allow other persons to
become members. The Fund relied on clause 15(1)(a)
which provides that the commi ee may “decide whether
any person is qualiﬁed to be a member of the [Fund]”.

Thus, the Adjudicator had jurisdic on to determine the
complaint.
REFUND OF CONTRIBUTIONS
The Fund submi ed to the courts that it had not been
enriched and that Ms M had not been impoverished
because of, among other things, the deduc ons to the
contribu ons of certain expenses. The Cons tu onal
Court expressed agreement with the Supreme Court of
appeal ﬁndings:
“.. the use of Ms Mongwaketse’s money to meet some

The Court rejected this argument, reasoning that
clause 15(1)(a) merely en tles the commi ee to decide
whether a person meets the qualiﬁca ons set out in
clause 24. The Court further stated that it would be
contrary to sound pension fund administra on to read
clause 15(1)(a) as conferring on the commi ee an
uncircumscribed power to admit unspeciﬁed classes of
people to membership.
THE ADJUDICATOR’S JURISDICTION
On the basis that Ms M did not become a member of
the Fund, did the Adjudicator have jurisdic on to
entertain her grievance? In terms of the Act, the
Adjudicator’s func on is to inves gate and dispose of
“complaints”.

frac on of the MEPF’s general overheads enriched the
MEPF (and indirectly the members for whose beneﬁt the
MEPF exists), because, but for such use of Ms
Mongwaketse’s money, that frac on of the expenditure
would have had to be met from the lawful contribu ons
made to the MEPF. The MEPF did not allege that its
general overheads were increased by having
Ms Mongwaketse on its books as a purported member
(one person among many thousands). As regards risk
beneﬁts, the MEPF did not quan fy the premiums it paid
insurers for risk beneﬁts in respect of Ms Mongwaketse’s
purported membership, nor did the MEPF state that the
insurers would not refund those premiums upon being
told that in law they were never on risk in rela on to Ms
Mongwaketse”.

The court recognized that Ms M was never in law a
member of the Fund and did not claim in her grievance
to have been one.

Paraphrased, the court pointed out that:
Ÿ The Fund raised only one defence to the repayment

The court traversed the Adjudicator’s jurisdic on in
rela on to complaints and complainants thoroughly. In
addi on, it looked at aspects of procedural fairness.
These issues are not discussed in this publica on but
may be instruc ve in other ma ers.
The admission of Ms M to membership and the receipt
of her contribu ons were acts of administra on of the
Fund which were ultra vires (beyond the scope of their
powers). The court was of the view that a grievance
concerning the “administra on” of a pension fund
should be able to accommodate a grievance about
ultra vires conduct or concerning maladministra on.

of contribu ons in front of the Adjudicator: that Ms
M had become a member, that her only en tlement
upon withdrawal from the Fund was in terms of the
rules (i.e. her own contribu ons), and that she had
received the amount owing to her under that
clause.
Ÿ Once the Adjudicator correctly rejected that
defence, the only ques on was whether she could
ra onally conclude that Ms M should be repaid her
purported contribu ons.
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Ÿ For an enrichment ac on, the Fund could have argued,

Ÿ Generally speaking, if a fund purportedly admits a

but did not argue, in front of the Adjudicator that Ms M

person to membership who should not be admi ed

could not receive her contribu ons if the error in

as they are ineligible, a refund of contribu ons may

payment was a result of her own inexcusable slackness.

be required² .

The court, nevertheless, expressed its view on this
point by sta ng that it did not think she had been
inexcusably slack.

Ÿ Funds should consider where they need to raise their
claims, make submissions and put forward legal
defences in front of the Adjudicator, if they want to

The court concluded that it did not have jurisdic on to

rely on them in later legal proceedings.

reassess whether the Supreme Court of Appeal erred in
ﬁnding that Ms M was en tled to the refund ordered by
the Adjudicator. However, the court expressed a view
that: “If I had reached that ques on, it is doub ul that the
MEPF’s allega ons in the High Court were suﬃcient to
discharge the burden of proving its non-enrichment”.
The appeal was dismissed. Thus, the Fund is required to
refund contribu ons to Ms M as required by the
Adjudicator’s determina on.
CONCLUSIONS
Ÿ A wide interpreta on is to be given to the deﬁni on of
‘complainant’¹, to the extent that the paragraph adds
an addi onal class of persons who may ini ate a
complaint, namely any person who has an interest in a
grievance of the substan ve nature contained in the
deﬁni on of “complaint”.
Ÿ Funds must comply with their eligibility condi ons
when admi ng members. Processes between the
employer and the fund should ensure that only
eligible persons are admi ed.
Ÿ A rule that provides for a board discre on to decide
who should be a member, notwithstanding what the
rules say about eligibility, may be contrary to sound
pension fund administra on.

¹ Paragraph (d) of the deﬁni on of complaint in sec on 1 of the Pension Funds Act
² The refund of contribu ons may be eﬀected diﬀerently in diﬀerent cases. In this case, because the total contribu ons were coming oﬀ the
person’s remunera on the refund was to her.

